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BRIFEF OVERVIEW




BRIEF OVERVIEW

» Interaction of more than one country’s tax laws and rules

» Body of legal provisions of different countries that covers
the tax aspects of cross border transactions

» International taxation encompasses global tax rules that
apply to transaction/s between two or more counttries.

> Three basic rules of Taxation:
— Source rule;
— Residence rule; and

— Citizenship rule




PROMINENT FEATURES




PROMINENT FEATURES

» Allocation of taxing right to the country of source and
country of residence

» Elimination of double taxation
» Promotion of economic relations between contracting states

» Determination of residential status of taxpayers in case
when difficulties arise in determining the same residential
status of the taxpayer.

» Forming anti avoidance measures (Ex:-Transfer pricing
regulations)




SOURCE & RESIDENCE
RULE




SOURCE & RESIDENCE RULE

> The state of source or situs is the state where a certain income has
its origin.

» The state of residence is the state where person earning such
income resides.

» In any cross-border movement of income and capital, two or more
States seek to exercise taxing rights in accordance with their
respective domestic laws.

» If they decide to tax such income on unilateral basis without co-
ordination or agreement with the corresponding state, the same
income may get taxed more than once and therefore, states around
the world have accepted as a general principle that international
juridical double taxation should be avoided or minimized to extent

possible.




THREE LIMBS OF INERNATIONAL TAXATION

Domestic Tax Law
Provision

Treaty Provisions

(DTAA)

Foreign Country’s
Tax Law Provisions




International Taxation primarily Involves the
following provisions:

INCOM TAX ACT, 1961 PROVISION

Section 2(31) Definition of a Person

Section 4 Charging Section

Section 5 Scope of Total Income

Section 6 Residence in India

Section 9 Income deemed to accrue or arise in India

Section 44B to 44BBB & e

44C to 44DA

Section 90 Agreement with foreign countries or specified territories

Section 90A Adop-tio.n by Central Govemment of agreement between specified
associations for Double Taxation Relief

Section 91 Countries with which no agreement exists

Section 115A to 115BBA

& 115C to 115F Provisions relatlng to Non - Residents

Section 195 WHT obligation for payment to Non Resident
Section 195A Income payable ‘Net of Tax’



SECTION 4




SECTION 4 — BASIS OF CHARGE

> Definition of income is not exclusive but inclusive based on its
general and natural meaning (includes illegal income)

» Tax law and rates are determined on April 1 of a financial year
for the assessment year; subsequent changes generally do not
apply

» Each year is separately assessed — any shortfall cannot be taxed in
another tax year

» Tax is generally deducted at source or paid in advance during
previous year with any balance remaining 1s payable under self
assessment with tax return (sec.4(2))

» Tax is assessed for the assessment year on the total income of
the previous year of every person




SECTION 5




SECTION 5 - SCOPE OF INCOME

Income 1s classified as
" [ncome accrue or arise or deemed to accrue or arise in India
" [ncome received or 1s deemed to be received in India

" [ncome accrued or arise outside India

Resident & Resident, Non
Income Which Ol‘dl.llal‘lly UL Or.dlnarlly Resident
Resident Resident (NR)
(ROR) (RNOR)
Accrues & Arises In India v v v
Is Deemed to Accrue or Arise in India v v v
Does not | Is Received/ Deemed to be v v v
Accrue | Received in India
or Arise | [s Not Received/ Deemed v
: . . . X X
In India | {g be Received in India




SECTION 6




SECTION 6 — RESIDENCE IN INDIA

TYPES OF RESIDENTIAL STATUS

'

For Individual and
Hindu Undivided Family

'

For Firm, Company, AOP/BOI, Local
Authority, Other Artificial Juridical Persons

Ordinary Non-Ordinary Non-Resident Resident Non-Resident
Resident Resident

'




SECTION 6 — RESIDENCE IN INDIA

» Residence (Individuals)
= Resident
* Stay of at least 182 days in a previous year, or
* Stay of at least 60 days in previous year (substituted as 182 days for
(a) Indian citizens leaving India for employment abroad or as a crew
member on an Indian ship or (b) Indian citizen or person of Indian
origin visiting India) and 365 or more days in the preceding four
years in India
» Resident and ordinarily resident (ROR)
* Resident in at least 2 out of the 10 preceding previous years, and
* Agoregate stay in India of at least 730 days in the 7 preceding

previous years
= Resident but not ordinarily resident (RNOR)
* Non-Resident for at least 9 out of 10 preceding previous years or
* Agoregate stay in India less than 730 days in the 7 preceding

previous years




SECTION 6 — RESIDENCE IN INDIA

(Basic conditions for Resident: \

An individual who stays in India for:

= 182 days or more; or

" 60 days or more in a year and 365
days or more during preceding 4

(Additional Conditions for Ordinarily\
Resident:
m  Resident in India for at least 2 out of

years preceding 10 years or
j = Stays in India for an aggregate period
of 730 days or more in the preceding
\__7 YCars
Category Resident and Resident but not | Non Resident
Ordinarily Ordinarily
Resident Resident
Basic Condition Either of the basic Either of the basic None of the basic
conditions conditions conditions
Additional Both the additional Either or None of Not Applicable
—— Condition Conditions the additional
Conditions




SECTION 6 — RESIDENCE IN INDIA

» Stay in India

* Not necessarily continuous
* Need not be in one place

* Includes day of arrival and departure

» Indian origin: person or either of the patents or grandparents born in
undivided India

» For an individual, being a citizen of India and a member of a crew of a foreign
bound ship leaving India, the period of stay in India for determining his
residence for income-tax purposes shall be determined in the manner and
subject to such conditions as prescribed (zuserted vide Finance Act, 2015).

» “India” includes its territorial waters and air above it (Sec. 2(25A))

» Tax residence differs from residence under exchange controls (Foreign

Exchange Management Act, 1999 - FEMA) ‘

» Type of tax residence determines the scope of taxation of total income







RESIDENT HUF - ROR & RNOR

Resident HUF

Is karta NR
in any 9 PY
out of 10 PY?

Is karta’s
stay in India
< 729 days
during 7 PY?

YES

YES

RNOR

Resident




SECTION 6 — RESIDENCE IN INDIA

» Residence (Companies)

With effect from Assessment year 2017-18, a company would be

resident in India in any previous year, if
(1) 1t1s an Indian company; or
(1) 1ts place of effective management, in that year, is in India.

» “Place of effective management” (introduced by the Finance Act,
2015 with effect from AY 2017-18) means a place where key
management and commercial decisions that are necessary for the
conduct of the business of an entity as a whole are, in substance

made [Explanation to section 6(3)].




RESIDENTIAL STATUS - COMPANY

Company

Is it an

Indian

company?

NO

Is POEM in

YES

YES

Resident

A

India?

NO

Non-
Resident




TAXATION OF NON - RESIDENTS

Non Resident taxpayers are taxed on

* Income received in India

* Income deemed to be received in India

* Income accruing or arising in India

* Income deemed to accrue or arise in India

Non Residents are not subject to tax on income that accrues or arises
outside India or received outside India unless it is deemed to accrue

or arise in India under its business connection rules
Only income attributable to Indian operations taxable

Permanent Establishment (‘PE’) Rule under treaty overrides business

connection rule.

Tax treaty overrides domestic law,
but taxpayer can apply domestic law if it is more beneficial




SECTION 9




INCOME DEEMED TO ACCRUE OR ARISE IN INDIA

Section Description

Income from a business connection in India or through or from any

9(1)(1) property or capital asset or source of income or transfer of capital asset
situated in India.

9(1)(i1) Salaries for services rendered in India.

9(1)(1i1) Salaries by Govt. for services outside India.

9(1)(iv) Dividend paid by an Indian company outside India (Exempt, if Dividend
Distribution tax has been paid)

9(1)(v) Interest by Govt. or by a resident (unless for a business or source outside
India) or by a NR

.. ‘Royalty’ by Govt. or a resident (unless for a business or a source outside
AU Todr),

9(1)(vii) ‘Fees for Technical Services (FTS)’ by Govt. or a resident (unless for a l
B business or a source outside India).



SECTION 9 (1) (i)

> Income is deemed to accrue or arise in India if it

accrues, directly or indirectly

* through or from any business connection in India or

* through or from any property in India or

* through or from any asset or source of income in India or

* through the transfer of a capital asset situated in India




EXPLANATION 1 TO SECTION 9 (1) (i)

Explanation 1 to section 9(1)(i) provides for following exemptions:-

» Business where all operations are not carried out in India, only that income

reasonably attributable to Indian operations would deem to accrue or arise in India.

No income shall be taxable in India if,

operations of NR is confined to purchase of goods in India for the purpose of export.

NR  runs a  news agency/ publishes  newspapers/magazines/journals,
activities confined to collection of news & views in India for transmission out of India.

Foreign Company engaged in business of mining of diamonds from activities confined
to display of uncut and unassorted diamonds in special zone notified by GOI

operations are limited to shooting of film in India provided that NR is either,
An individual who is not a citizen of India
A firm which doesn’t have any partner who is Indian citizen or resident in India, or

A company which doesn’t have any shareholder who is a citizen or resident of India




EXPLANATION 2 TO SECTION 9 (1) (i)

Explanation 2 to section 9(1)(i) - Business Connection

Determining what constitutes business connection is crucial as it has a direct bearing on
income deemed to accrue or arise in India. It shall include the following:

> Business activities through a person:

* having authority to conclude contracts on behalf of NR provided he habitually

exercises such authority.

* who habitually maintains stock of goods on behalf of NR from which he regularly
delivers goods & merchandise on behalf of NR without having authority.

* who habitually secures orders mainly or wholly for NR or/and other NR entities

controlling, controlled by or under the same control as NR

» Business connection will exclude any business activity through brokers or commission

agents of independent status acting in ordinary course of their business.

» However, where such broker or commission agent works mainly on behalf of NR or/and
other NR entities controlling, controlled by or under the same control as NR, such brokers

will not be considered as having

independent status.




RULES TO IDENTIFY BUSINESS CONNECTION

» What is Business Connection

* There 1s no definition in the Indian tax law

* Meaning largely based on Indian case laws
» “Force of attraction” rule OR “effectively connected” rule?
» Significance of Business Connection

e Relevant for transactions with “NOR”/“NR” on income
that accrues or arises outside & not received/ deemed to be

recetved in India

e [t 1s overruled bv tax treaties e.o. if no PE exists
y g




GUIDELINES TO DETERMINE BUSINESS CONNECTION

» A business connection in section 9 involves a relation between a
business carried on by a non-resident which yields profits or gains
and some activity in the taxable territories which contributes
directly or indirectly to the earning of those profits or gains. It
predicates an element of continuity between the business of the non
resident and the activity in the taxable territories. An 1solated

transaction 1s normally not to be regarded as a business connection.

[CIT v. R.D. Aggarwal & co. (1965) 56 ITR 20(SC)]

» The expression ‘Business’ is a much wider than trade or manufacture
and includes professions and vocations and callings for a fairly long
time. It means an activity carried on continuously and systematically by

a person applying his labour and skill with a view to earn income.

[Barendra Prasad Ray v. Income tax Officer (1981) 129 I'TR 0295 ‘
(SC)]




GUIDELINES TO DETERMINE BUSINESS CONNECTION

» Mere purchase of plant and machinery from a non resident
wherein certain technical personnel are deputed to supervise
and 1mpart training in India is not sufficient to establish

business connection in India. [CIT v. Hindustan Shipyard
Ltd. (1977) 109 ITR 158 (AP)]

»However, in each case the question whether there is a
business connection from or through which income arises or
accrues  must  be determined upon the facts and

circumstances of that case. [Blue Star Engg. Co. (Bom.) P.
Ltd. v CIT 73 ITR 283 (Bom.)]




EXPLANATION 3, 4 & 5 TO SECTION 9 (1) (i)

» Explanation 3: In case of a business connection, only that income which is attributable to
activities in India shall be deemed to accrue or arise in India. If no operations are carried
out in India, no income can be deemed to accrue or arise in India

even though there may be a "business connection" in India [CIT v Toshoku Ltd. 125
ITR 525 (SC)]

» Explanation 4: It is clarified that the expression "through" shall mean and include and
shall be deemed to have always meant and included "by means of", "in consequence of" or

"by reason of".

» Explanation 5: It is clarified that an asset or a capital asset being any share or interest in a
company or entity registered or incorporated outside India shall be deemed to be and shall
always be deemed to have been situated in India, if the share or interest derives, directly or
indirectly, its value substantially from the assets located in India; [Provided that nothing
contained in this Explanation shall apply to an asset or capital asset, which is held by a
non-resident by way of investment, directly or indirectly, in a Foreign Institutional Investor
as referred to in clause (a) of the Explanation to section 115AD for an assessment year
commencing on or after the 1st day of April, 2012 but before the 1st day of April, 2015:]




EXPLANATION 6 TO SECTION 9 (1) (i)

» Explanation 6: It is declared that

a) the share or interest shall be deemed to derive its value substantially from
the assets (whether tangible or intangible) located in India, if, on the

specified date, the value of such assets—
(i) exceeds the amount of ten crore rupees; and

(i1) represents at least fifty per cent of the value of all the assets

owned by the company or entity, as the case may be

b) the value of an asset shall be the fair market value as on the specified
date, of such asset without reduction of liabilities, if any, in respect of
the asset, determined in such manner as may be prescribed (the CBDT has
issued rules vide Notification No. 55/2016 dated 28" June, 2016 for
determining the fair market value (FMYV) of assets and the income
attributable to assets in India in relation to the indirect transfer of ‘

assets)




EXPLANATION 7 TO SECTION 9 (1) (i)

» Explanation 7: It is clarified that

a)

b)

No income shall be deemed to accrue or arise to a non-resident, from transfer
outside India, of any share of, or interest in, a company or an entity, registered
or incorporated outside India, if the transferor (whether individually or along
with its associated enterprises), at any time in the 12 months preceding the
date of transfer, neither holds the right of management or control in relation
to such company or entity, nor holds voting power or share capital or interest
exceeding 5% of the total voting power or total share capital or total interest,

as the case may be, of such company or entity.

In a case where all the assets owned, by a company or, as the case may be, an
entity, are not located in India, the income of the non-resident transferor,
from transfer outside India of a share of, or interest in, such company or
entity, deemed to accrue or arise in India under this clause, shall be only such
part of the income as is reasonably attributable to assets located in India and

determined 7n such manner as may be prescribed




SECTION 9 (1) (ii)

» Salaries will be deemed to accrue or arise in India only
if "earned in India".

» Further, it has been clarified by way of Explanation that salary payable
for "service rendered in India' & rest period/leave period preceding
& succeeding such service in India & forms part of the service
contract of employment shall be regarded as income earned in India.

» Salaries payable for services rendered in India shall be regarded as
income earned in India, though it may be paid in India or outside. 1.e.
the payment or receipt of salary is immaterial. What is important is
the place of rendering of services.

» Section 9(2) makes an exception to the aforesaid rule in the case of

certain retired civil servants and judges permanently residing out side
India. '




Section 9 (1) (iii)
» Salary payable by Gol to Indian citizen is taxable if :
* Income is chargeable under the head "Salaries"

* Recipient should be an Indian Citizen, irrespective of their

residential status
e The services should be rendered outside India

> It is important to note that all allowances or perquisites paid
outside India by the Gol to the Indian Citizens for rendering

services outside India are exempt under section 10(7).




SECTION 9 (1) (iv)

» Dividend paid by an Indian Company outside India is deemed to
accrue or arise in India

» Any  dividend paid by Indian Co.  shall  be

taxed in India irrespective residential status

» Similatly, dividend from Foteign Co. paid in India shall be
taxable on receipt basis as income 1s received in India.

» The place of accrual of dividend should be decided on the basis
of the place of registered office of the company.

» The place of declaration or payment of such dividend is
immaterial.




SECTION 9 (1) (v)

Intereslt) }17) ayable When deemed to accrue or arise in India

Government Always. Immaterial whether interest is payable on debt
YD) (a) incurred or moneys borrowed in India

Resident 9(1)(v)(b) Always, except where interest 1s payable in respect of debt
incurred or moneys borrowed and used for business or
profession outside India or for earning any income from
any source outside India

Non-Resident Only when interest is payable in respect of debt incurred or
9D (v)(c) moneys borrowed and used for business or profession

carried on by such person in India




SECTION 9 (1) (v)

» The words "or for the purpose of making or earning income
from any source in India" as mentioned in clause (b) Sec 9(1)(v)
are absent in clause (c).

» By virtue of that interest payable by NR in respect of any debt
incurred/ money borrowed & used for purpose other than
business or profession in India, the interest income is not deemed
to accrue or arise in India under this clause.

» CBDT vide circular dt. 5/7/1976 clarified that if a lead bank
obtains loans outside India from a consortium of foreign banks
and lends the same to an Indian concern, interest paid by the lead
bank to the members of the consortium will not attract liability
towards tax in India.




SECTION 9 (1) (vi)
Payable by When deemed to accrue or arise in India

Government  Always

Resident Always, except where payable wir.t right/property/ information used/
service utilised for business/profession outside India or earning income
from any source outside India

NR Only when w.r.t. any right/property/information used/ service utilised
for business/profession in India or to earn income from any source
outside India

» First proviso excludes lump sum payments received under approved agreements
made before 1/4/1976 if conditions in Explanation 1 to Sec 9(1)(vi) are satisfied.

» Royalty is not deemed to accrue/ arise in India if it consists of lump sum
consideration for transfer or imparting information outside India in respect of any
data/documentation/drawing/ specification relating to patent/invention/ model/
design/ secret formula/ process/trademark or similar property




SECTION 9 (1) (vi)

» Second proviso excludes Royalty which consists of lump sum payment
by Resident for transfer of all or any rights (including granting of
license) in respect of computer software supplied by NR manufacturer
along with computer or computer based equipment under approved
scheme.

Paid By When deemed to accrue or arise in India

For this purpose, an agreement made of or after 1 April, 1976 will be deemed to
have been made before that date

Foreign Co. 1) Agreement in accordance with proposal approved by CG before
1 April, 1976
i1) Foreign Co. makes declaration that agreement maybe regarded
as made before 1 April, 1976

any other Agreement in accordance with proposal approved by CG before 1
" assessee April, 1976



SECTION 9 (1) (vi)

» Explanation 2: Consideration (incl. lump sum consideration excl. CG)
for:

" Transfer of all or any rights (including license) in:
* patent/invention/model/design/secret formula/process/trademark
* Copyright, literary/artistic/scientific work etc.
" Imparting of any information concerning:
* working of or use of patent, model, design, secret formula or process
* technical, commercial or scientific knowledge, experience or skill,
= Use of:
* patents, model, design, secret formula or process etc;
* industrial, commercial or scientific equipment

" Rendering of services in respect of the above




SECTION 9 (1) (vi)

d Explanation 3: “Computer software" means any computer programme
recorded on disc, tape, perforated media/ other information storage
device and includes any such programme or any customized electronic
data.

d Explanation 4 clarifies that transfer of all/ any rights w.r.t. any right,
property or information includes and has always included right to use
computer software (including granting license) irrespective of the
medium of transfer.

1 Explanation 5: Royalty includes & has always included consideration in
respect of any right, property or information, whether or not—

(2) possession/ control is with the payer;
(b) such right, property or information 1s used directly by the payer; ‘

(c) the location of such right, property or information is 1n India.




SECTION 9 (1) (vi)

d Explanation 6 clarifies that the expression "process" includes and
deems to always have included transmission by satellite (including
up-linking, amplification, conversion for down-linking of any
signal), cable, optic fibre or by any other similar technology, whether
or not such process 1s secret.

 This amendment has tax implications of wide amplitude for telecom
industry, cable operators, broad band service providers, etc.

d Royalty doesn’t include payment to satellite companies for
broadcasting by use of transponder capacity — Asia Satellite Co. Ltd.
Vs DIT [2011] (Delhi)




SECTION 9 (1) (vii)

Payable by When deemed to accrue or arise in India

Government  Always

Resident Always, except where FTS payable in respect of services
utilised in business or profession/ earning any income
outside India

NR Only when FTS payable in respect of services utilised in a
business or profession/ for earning any income in India

Exception Any income by way of FIS payable in pursuance to an
agreement made before 1 April 1976 and approved by CG

For this purpose, an agreement made on/after 1 April, 1976 will be deemed
to have been made before that date: If the agreement is in accordance with
proposal approved by CG before 1 April, 1976 J




SECTION 9 (1) (vii)

Explanation 2 defines FIS to mean any consideration (including
lumpsum consideration) for rendering of managerial/ technical/
consultancy services, including provision of services of technical or
other personnel.

Doesn’t include consideration for construction/assembly/mining
project or consideration which would be income of the recipient
chargeable under the head "Salaries".

FTS arising out of even a business connection will be covered by
Sec 9(1)(vil)) and not Sec 9(1)(i), since it 1s a special provision for that
type of income. [CIT v Copes Vulcan Inc. 167 ITR 884 (Mad)]

On the interpretation of the provisions of Sec 9(1)(vi) and
91)(vit) it may be noted that the section provides for services‘

utilised and not the place of rendering of services.




SECTION 9 (2)

» Pension payable outside India to person residing permanently out of
India shall beconsidered to accrue or arise in India, if payable to a
person referred to in article 314 of the Constitution or to person was
appointed before 15" August, 1947 as a Judge of Federal Court/
High Court & continues to serve on or after the commencement of
the Constitution as a Judge in India.

» The Explanation states that for the purposes of this section, income
of an NR shall be deemed to accrue or arise in India under clause ()
or (vi) or (vii) of sub-section (1) and shall be included in the total
income of the NR, whether or not the NR has

X(?) residence or place of business or business connection in India;

or
(z2) rendered services in India. ‘




WITHOLDING TAXES




KEY PROVISIONS OF THE INCOME TAX ACT, 1961

REFERENCE
UNDER IT ACT PROVISION
Section 195 Payment of any other sum to non-resident
Section 195(1) Scope and conditions of applicability

Section 195(2) Application by payer to A.O. to determine sum chargeable to tax

Application by payee to A.O. for grant of certificate for NIL/lower
deduction of tax

Section 195(3)

Section 195(4) Validity of certificate issued by AO u/s 195(3)

Section 195(5) CBDT power to make Rules in respect of Section 195(3)

Furnishing of prescribed information — CBDT empowered to prescribe

Section 195(6) rules/ formms
. CBDT empowered to specify class of persons or cases who shall make
Section 195(7) mandatorily application to AO for determination of sum chargeable
Section 195A Income payable ‘Net of Tax’
Section 197 Certificate for deduction at lower rates

Section 206AA Tax Rates in absence of PAN




SECTION 195




SECTION 195

Payment of any other sum to non-resident:

» Any person responsible for paying interest (other than interest
referred to in section 194L.B or section 194L.C or section 194L.D) or
any other sum chargeable to tax (other than salaries) to a non-
corporate non-resident or to a foreign company is liable to
deduct tax at source at the rates prescribed by the relevant Finance
Act. Such persons are also required to furnish the information

relating to payment of any sum in such form and manner as may be

prescribed by the CBDT




SECTION 195

PAYER - Any person (includes both residents and non-residents)
PAYEE — Non-corporate non-resident or foreign company
PAYMENT - Interest (other than interest referred to in section
1941LB/1941.C/194L.D) or any other sum chargeable to tax (other
than salaries)

RATE - Rate prescribed by relevant Finance Act

TIME OF DEDUCTION - Credit of income to account of

payee or payment thereof in cash/cheque/draft/any other mode

(whichever is earlier) ‘




SECTION 195

EXCLUSIONS:

» Interest referred to in Section 194L.B, 194L.C or Section 194L.D
» Income chargeable under the head “salaries”

» Dividends referred to in Section 115-O
>

Sums not chargeable to tax in India

I. Non-chargeability due to Act or DTAA

II. Due to scope of total income or exemption

III. No TDS on amounts exempt u/s 10 — Hyderabad Industries Ltd vs.
ITO 188 ITR 749 (Kar)

IV. Income from specified services such as online advertisement, digital

advertising space — Equalization Levy — Exempt u/s 10(50) ‘
V. DTAA benefit subject to TRC and Form 10F




SECTION 195

EXCLUSIONS (contd.):

» Where a certificate has been obtained by payee u/s 197 for non-deduction of

TDS and certificate 1s in force then the payer cannot be treated as an assessee
in default for non-deduction of TDS — CIT v/s Bovis Lend Lease (I) Ltd
241 Taxman 312 (SC)

» Section 172 — Profits of NRs from Occasional Shipping Business

I. CBDT circular No 723 dated 19.09.1995 — Payments to shipping agents of
NR ship owners — Provisions of Section 172 will apply and Section 194C or
Section 195 will not apply.

II.CIT v/s V. S. Dempo & Co (P) Ltd 381 ITR 303 (Bom) — Section 195

not applicable to shipping profits governed by Section 172 and Section 44B.




SECTION 195

Amount on which tax is to be deducted:

» The Honourable Supreme Court in Transmission Corporation of A.P.
Ltd. vs. CIT held that the provisions of section 195 shall apply not
only to the amounts which wholly bear the character of income but
also to gross sums, the whole of which may not be income or profit,
but have income element embedded therein.

» The above led to misinterpretation that tax withholding was required
on the gross sums paid to non-residents even when only a portion

of the remittance was chargeable to tax unless an application was

made to AO u/s 195(2)




SECTION 195

Amount on which tax is to be deducted (contd.):

» After considerable controversies and divergent views, the Honorable
Supreme Court in GE India Technology Centre P. Limited vs CIT &
Others claritied that tax has to be deducted on the income element
embedded in the payment and not on the whole sum, except where
income is taxable on gross basis

» The Honourable Supreme Court pointed out that words used under
section 195 were “any other sums chargeable under the provisions of the Act”

as against “any sum’”’ used 1n provisions falling in Chapter XVII of the

Income Tax Act, 1961. ‘




INCOME CHARGEABLE AT CONCESSIONAL RATES

* Under Chapter XII of the Act, certain types of income of
non-residents such as dividend, interest, royalty, fees for
technical services are taxed on gross basis at concessional rate
of tax subject to fulfillment of prescribed conditions.

* The question arises — At what rate is tax required to be
deducted at source?

* When special provisions are invoked, TDS is required at rates

prescribed under such special provisions (For example — 10%

of gross receipt in case of royalty and FTS) '




SECTION 195A

Where, under an agreement or other arrangement, the tax chargeable
on any income referred to in the foregoing provisions of this Chapter 1s
to be borne by the person by whom the income is payable, then, for
the purposes of deduction of tax under those provisions such income
shall be increased to such amount as would, after deduction of tax
thereon, be equal to the net amount payable under such agreement or

arrangement.

However, no grossing up is required in the case of tax paid [under
section 192(1A)] by an employer on the non-monetary perquisites

provided to the employee.




CERTIFICATE BY A CA FOR REMITTANCE

» CA certificate to be obtained in Form 15CB

» Form 15CB to be furnished electronically as against eatlier practice of
issuing physically.

» Digital signature is mandatory

» Form 15CA to be furnished electronically by the assessee on e-filing
portal

» No requirement to furnish certificate if:
I. 'The payments are not chargeable to tax AND

II. Payment is included in list of 33 payments specified under Rule
37BB(3) OR

III. Payment by individuals for a remittance which does not require RBI
approval (Example — LRS)




FLOW OF FORM 15CB

Static information containing details of beneficiary of remittance, bank details of payer and
nature of remittance as per agreement/document

|

Taxability under the provisions of the Income Tax Act (without considering DTAA)

|

If income is chargeable to tax in India and any relief is claimed under DTAA — details of
relevant DTAA, article of DTAA, taxability and tax liability

|

Whether the remittance is on account of royalties, FTS, dividend (sub-item A), business
income (sub-item B), capital gains (sub-item C) or any other remittance (sub-item D)

|

Details of TDS — Amount of TDS, rate, amount of remittance after TDS, date of deduction
of TDS (if any)




FORM 15CA

PART

DESCRIPTION

Part A

If remittance is taxable and the total value of such remittance or remittances
during the Financial Year is less than Rs. 5 lakh.

Part B

[f remittance is taxable and the total value of such remittance or remittances
during the Financial Year is more than Rs. 5 lakh and an order/ certificate u/s
195(2)/ 195(3)/ 197 of Income-tax Act has been obtained from the Assessing
Officer.

Part C

If remittance is taxable and the total value of such remittance or remittances
during the Financial Year is more than Rs. 5 lakh and a certificate in Form
No. 15CB from an accountant as defined in the explanation below sub-
section (2) of section 288 has been obtained.

Part D

To be filled up if the remittance is not taxable other than payments referred to
in rule 37BB(3) by the person referred to in rule 37BB(2).




APPLYING RATES OF DTAA




APPLYING RATES OF DTAA

» Section 195(1) provides for TDS at the ‘rates in force’ i.e., rates
specified in Part II of First Schedule to the Finance Act of the

relevant year or the rates specified in DTAA, as may be beneficial
to the assessee

» For applying the rates prescribed under DTAA, the following

points may be noted:
* TRC of the payee
* PAN of the payee

* Surcharge and education cess should not be added to the DTAA

rates

* Grossing up of tax




TAX RESIDENCY CERTIFICATE (TRC)

» Section 90(4) of the Act requires every non-resident who intends to
claim DTAA benefit to furnish a TRC issued by the Government of
his country of residence

» Section 90(5), read with Rule 21AB requites the payee to furnish the

following information in Form 10K to the extent such information is
not covered in the TRC:

e Status of the assessee

* PAN of the assessee, if allotted

* Nationality/ country of incorporation or registration

e Tax Identification number

* Period for which residential status, as mentioned in the TRC is
applicable

* Address of the assessee in the country of residence




PAN OF THE PAYEE

» As per section 206AA, (post amendment vide Finance Act, 2010)
provides that tax shall not be deducted at a higher rate in case of

specified payments to non-residents not having PAN subject to
providing information specified in Rule 37BC:

* Basic information i.e., name, e-mail ID, contact number and
address in the country of tax residence

* TRC, if the law of the country of tax residence provides for
issuance of such certificate

e Tax Identification Number




WHETHER SURCHARGE & CESS SHOULD BE ADDED TO DTAA RATES?

» Article 2 of most of the DTAAs provides that income-tax shall
also include surcharge thereon

» Thus, the tax rate under the DTAA is all inclusive and need not be
added separately

» Judicial decisions:
* [2013] Sunil V. Motiani (59 SOT 37) (ITAT Mumbai)
* [2015] BOC Group Ltd. (156 ITD 402) ITAT Kolkata)
* [2016] Capgemini SA (72 taxmann.com 58) (ITAT Mumbai)




GROSSING UP OF TAX

»Section 195A of the Act relates to ‘net of tax’ arrangements
under which TDS liability is to be borne by the payer of the
income. It provides for the grossing up of tax 1.e., for increase in
income to such an amount as would, after TDS at the rates in
force, be equal to the net amount payable under the arrangement.

» An illustration is mentioned on the succeeding slide to explain the
grossing up mechanism under section 195A




GROSSING UP OF TAX

> Illustration:

Suppose a foreign company agrees to provide FIS to a resident
company for Rs.100. Under the arrangement, tax has to be borne by the
resident company. The tax rate as per Indian law provisions after adding

surcharge and cess 1s 10.92% and tax rate under DTAA 1s 10%. The
grossed up tax and the increased income under 195A will be:

100 * 100/ (100-(ower of Income tax or DTAA rates, i.e., 10))
=100 * 100/ 90
= Rs. 111.11

Therefore, the grossed up TDS amount under 195 will be:

111.11 - 100
= Rs. 11.11




SECTION 197

» Section 197 provides for no deduction of tax or lower rate of tax.
To avail of this benefit, the assessee whose TDS is likely to be
deducted on certain receipts should make an application before
the TDS Assessing Officer who has a jurisdiction over his/ her/
its case. The deductee concerned may apply for a certificate for
Nil or lower deduction of TDS on their receipts in Form No 13.




PRACTICAL ASPECTS &
CHALLENGES




TAX RESIDENCY CERTIFICATE

» Suppose, X Co. of USA agrees to provide consultancy services to Y
Co. of India. The USA company follows calendar year (January to
December) while Indian company follows financial year (April to
March). X Co. has produced a TRC for the calendar year 2018 to Y
Co. Accordingly, Y Co. deducts tax as per provisions of the DTAA,
i.e., 10 percent on the payable amount (it has been agreed that the
tax will be borne by the payee). Y Co. records the services received
in its books of accounts on 28" December, 2018. The payment
however was made on 6% January 2019.

»X Co is yet to apply for TRC for calendar year 2019. Since the
payment was made in the next calendar year, although the financial
year for Y Co 1s the same, whether TRC for 2018 will be valid to
deduct tax prescribed in the DTAA or Y Co is required to provid‘
the TRC for 20197




ONLINE APPLICATION OF FORM 13 (SECTION 197)

» Notification No. 74/2018 dated 25.10.2018 provides for electronic
application (Form 13) for grant of certificate for deduction of
Income-tax at any lower rate or no deduction of Income-tax under
sub-section (1) of Section 197/collection of the tax at any lower rate
under sub-section (9) of Section 206C

» Further, vide Notification No. 08/2018 dated 31.12.2018, CBDT

prescribed the procedure, formats and standards for filing an
application for grant of certificate under section 197/ 206C through
TRACES-reg. The procedure for electronic filing of Form 13 1s

prescribed as under:
>Login to TRACES or register in case of first time users

» Submission of Form 13 with supporting documents under DSC o
through EVC




ONLINE APPLICATION OF FORM 13 (SECTION 197)

After logging in, select Statement/Forms > Request for Form 13

sormve | Abowt Uis § Contper U A B Wl Eown
2 TDS 2
\/ S TRACES &
b wr
Contraluresd Prosesaing Cell TS Reconciliation Analysia and Correction Enabling System It T T el

My Home View/ Verity Tax Credit Reguest for Resobstion Dow nloads Profile Statements /S Forms
Track Correction Roguest

e

~—__ Fom13” ____,ﬂ»/

e
Rpgiaest for Rafundg
Teack Refund Reguest
pram— .
e . , ——
-~ Clicks on “Request for — S meowest for Formas |
» Track Reguest Forrm 13




ONLINE APPLICATION OF FORM 13 (SECTION 197)

A window will pop-up, displaying whether DSC 1s registered or not

WTDS |tRAces

If user Click on "No"
then redirect to
- welcome screen.
Click on here to
proceed further




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Select residential status:

o | Ak 'R
% TDS bd
Y 4 1'DS TRACES g3

Cenraluned Prowessing Cell TDS Reconcihabon Analyss and Correction Enabling System " gt
My Hoime WVihew / Verily Tax Cradit Request or Resolution Downloads Prodile m

ﬂ Please select Resident:al Status to proceed

~, REsident Mot Ordinarily Ressdent Man Resident

Click here to continue




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Rule 28AB covers the following:

A person in receipt of income or deemed income derived from property held under trust wholly for
charitable or religious purposes and who claims exemption under section 11 or section 12 or required
to file a return in respect of a scientific research association, news agency, association or institution,
fund or trust or university or other educational institution or any hospital or other medical institution
or trade union referred to in sub-section (4C) of section 139

%S?ﬁ TDS | TRACES 5

i Mlysis and ( FTesCt Enaldler w 2 :._—l..-:l—.-q-!. A

My Haomao View f Verify Tax Credit Reguaest for Resolution Downloads Profile Statmement s/ Forms
Are you covered pnder Rule JBAE of the income Tax Rules, 1967 for certificate of
no deduction of tax in case of certain entities

@ Pieass seiect Resrdantal Stetus 1o or

" Reskdent Mot rdinarily Resis

Click here to proceed
further




ONLINE APPLICATION OF FORM 13

(SECTION 197)

Checklist for 197;

s L Contact Us | =Tutorials | Related Links~

Lognut

L T

. |

-]
El

Clicks on
proceed

TRACES «

TDS Reconciliabon Analysks and Correction Enabling System

\\)/ 1TDS

Centralveed Processang Cell
My Home

View / Verily Tax Credit Reguest for Resolution Downloads Profile

g Checkiist for 197
Foirm- 13 appheatron can be submit through TRACES fram F.Y 2018-19 cnwards
DSC or E-Venficanon [(Through Internet Eanong) or Aadhaar validation 8 reguined for submisson of Form. If DSC = not reguetered 8t TRACES ndly regester your DSC
unsdictignal AD will be decded on the bass of State & Dvstrict provided by the applicant m onginal spplication of Form-13,
Offene mode will be apphoable for uploading annexure in case number of entries are more than 50
Plasse upload SaiffAuthonzed person certified Estimated income computaton for which FLY Certiicate =3 sought for Form-13 in cese of onginal applcation.
Please upload detads of mcome claamed to be exempt and not ingluded »n the total income
Plesse uplosd Seif /Authonred person certified computation of Estimated Income for any of the four previous year preceding to the prewvious year in case return has not
been filed for Form-13 in case of onginal spohcation.
Please uplosd Assessment Crders & assessed, for the last four assessment yebrs in case of onginel spoleation of Form-13
FPlease upload return of Income for any of the four previous year has been filed in Paper Form in case of Form-13 f any, where apphcatson 1s ongmal.
_ﬁLpE'eed Decriwnboad —— e
| e ===r= Click here to download the checklist =
1 (] Downloaded file will be available in PDF ]
Beoee e format. e
here to —_— -
further s




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Choose the financial year:

$OrThe L CorimcE L e-Tutoral Belateds . Lo-gout e In = =N : kA A ‘}

\')/ TDS TRACES

wainig Call TDS RaCod

My Home Viewe S Verify Tax Credit Reguest for Resolution rownioads Profile m

tion Analysis and Correction Enabling Systerm

= Auto \ RaEaguast for certiflicate uw/< 197
| | e ————— —
popula_te_: ~_ Autopopulate @ O
Form No.™ Fors1d Reguest Type O Firnpnas! Vear Sl | - | Select Financial from
Seimt- i drop down

Click on Proceed




ONLINE APPLICATION OF FORM 13 (SECTION 197)

\\')/ 1TDS TRACES

Centraliasd Procesang Cell TDS Reconciliaton Analysis and Correction Enabling System

My Home View /S Verily Tax Credit Request for Resolution Downloads

n Status of the Reguest No. can be tracied through "Track Reguest Form 13 under 1ab ‘Statement/Forms’.

Requast No

) Kindly choose balow aption to proceed further

With (TAMN & Amount) - Deductor TAN(:) & amount both are available

",

Select here to
continue

Note: Agpplicaton of Form=13 without TAN 0 case of Annexure-11 will be avaslable subsecuently

dd
oy =t
Cagrwws meved o body
L e 1o Thegeart et

Help

ST




ONLINE APPLICATION OF FORM 13 (SECTION 197)

\\?) 1TDS TRACES e

E el
i R p— 5 N e —— e e e
t and Correction Fnabling Syston - o

My Home View J Verily Tax Credit Regquest Tor Resolution Diorwenilioads Profio m

. Help

Ciontraleed Prooewing Cell TDS Reconciliation Analyeis

“ Status of the Regusst No. can be ratved through "Treck Regeest Formm 13 undar tab "Statement/Forms

Regueast Mo,

- — — —

Kindly select num ber of entries which you wanis to mention in Annexurne
ﬂ Fndly choode betdrer oplion IS proceed |

#Less than or equal 105 Vire Maore than 50 (Dffine upload of Anne «ureit]
" wWith [(TAN & Amount) - Deductlor TAR -
.I
Selects here lo proceed
further .
Note: Apphcatian of Form-13 withaut TAN case of Annaxure-11 will be avadable subssgoantiy




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Details will be populated as per profile on TRACES:

Aggregated TDS Compliance Statements fForms

@ Maximum limit to enter the amount in ameount column is 18 digit (e.g

Request No. 175

3 [State whether individual, Hindu undivided family, firm, body of

{ir} Residential status (Whether resident durnng the yesr winch is souwght

{1} Permanent Account No
{iv) Email Id

Alternabe Email Id
{v) Mobile Number

altermate Mobule Number

Help

o Details are populsted as per your profile mformaton. User can update detanls m profile sectwon

. FIRIIIIIIINIIIIIIT)

o Sratus of the Seguest No. can be tracked through “Track Request Form 13 under tab Statement/Forms

Details  will  Auto
populated as per
—_profile information

Please fill up the following details to be furnished in Form-13

The particulars of my income and other relevant details are as under 3

ndviduale, ate. Cotnpnr




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Details will be populated as per profile on TRACES (contd.):

of Taxpayer)

ticte: Jursdteasl A D wil Be asngred on the baia of State & Datrgt gov cator of Form-13

Cetails of mosting hability under Income-tax Act, 1961

Liability uivder the Income-lax Act, 1961
Assessment Year

Asvount paysble in Amaunt for which notice

3 Amount payable for selfl  of demand under section
respect of 'r?"“ axsessment Lax(¥) 156 has been served but
0 ta( not pakd{T)

(2) o

%)

of the previo
ation of patimated

ferved B0 w (v )®
(Please uplosd Cor & of the [sEF RS- TN

yRlr " upload sectron)

(o) Tesal taw sncludeng snterest cavable for

the inceme referred to in (vi

(x]) Details of mcome ¢

(Fleasss uplosd &

rmied

otE g

exemet and not e

wintg readon for clasming such

ded in the
ERETE

totel incorme i)

{m] Detais of payment of advance-tax and tax siready deducted/collectad,  any, for
(If the date of Application i on or after 15t Apnl for wihech Fimancal yesr certificate =5 sought)

Naters of prapeid e Arviaant ‘d"[)'l'ﬂ Pavid

column
Advance Tax o
TDS —
TS 0 ——

the grevidus year refermed to « (v

— TFamount ks provided in this —

enabled for this & will be
_ mandatorily

ks *
[ TF L]
Nnn.;.l‘:l payable
under Wealth-tax
e Act, 1957(T)

(s}

o = i Awuto populate on the

5 S basis of F.Y selected by
00000 e - the user
FO00 ——
1 Estimated total income of~

till daze |

the previous year
relevant to the
assessment year will be
\ ~___filled by user.

then upload will be

Amount of Tax paid column
will be filled by user.

o) Declaration for exemption under section 10, section 11 or section 12 for certain entities covered under Income Tax Rule JAA8"

Mot Apphcabie




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Click on ‘Save’ button and then click on ‘Next” button to proceed

further:

(v} Previous year to which the payments relate.

ncormse of the previous year referred to s {vi])” 10007
mcorme of the previous year in upload secton) Lt

{ix} Total tax sncluding interest payable for the total mcome referred to in [viii)

& aresere on vt}

{wvm] Estimated Tota
(Please upload computation of estmated tots

{x) Datanls of income cdamed to be axempt and not ncduded n the &

{Please upioad » note giving reascon for clpmang such exemption)

if any, for the prevmmus year refermed to o (vin) il date

(xi) Detnds of payment of advance-tax and tax already deducted/collectad,
r cartif

{If the date of Application is o

Nature of prepaid tax
Advance Tax Please save the changes before proceading

TDS
¥
TCS

(%) Declaration for excmption ung oK g Rule 28A8°

s

u Hindly select any one of the beloy

® It s Click here Y the income of the applicant is exempt under section 11 or section 12 of Income Tax Act 1951
(Pled o save hlexemption certificate i uplosd gecten)
It mh details A the spolcant furmsshes return of mcome &3 referred to i sub section [(4C) of section 139 of Income Tax Act 1961
(Pleases oy, = _rStinn/examotan cartificate i upicad secthon, F any )
{xin) Whers retf S of income for any of the four previous year preceding to the previous year referred to in (via) has not been filed,

(Please uf 4d » computatson of estimated total income of the previous year for which return of income has not been filed in upioad section

{ovw) Where '_f'_"ul" of income for any of the four previcous yeasr has been filed in papesif——r.
(Plaase {plosd the cogy of auch returns o wplosd ssction. - Click here

~ . ' togotathe |
[ Savo ] NEKT L — . nextpage -




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Declaration page: User needs to enter details like TAN, section
code and estimate amount of income

Reguest No

With (TAN & Amount) - Deductor TAN(s) & amount both are available

o Chik o "Add Row' to add more rows 8nd chik on "Remove Bow' to Bemove Rows
@ Chick on Edit to updste the details and click on "Save” to Save the updates
@) Chick on ‘Save & Froceed” Button to proceed the Form detaids

~Click here to save details. Details
saved Successfully message will
_ display on Screen

~g smount in amount oolummin s 18 dgit (e.9.. FF5FFFFIIISEIFSISI

Anncxure-1 - Mo Deduction

[For the purpose of tax deduction at source]

Tak wction and collection Account Tax deduction and eollection Section under which tan ar S AL R g
" No. {TAN]

Incoma/sum 4o ba received Reguaited rare of

e Account Name source is 10 be deducted ®y Deduction
oy [#4] i3 e 5y
. AGRC10809T TR
Go to Basic Dotasls Bt SEW| AddRow Removs Row Save & Proceed
- ; G o " Click here to save
P A " Click heretoadd > Clickhereto ™ { details and proceed
~ Click heretogoto . _ transaction detalls. remove transaction _ further. ;
basic details = k details which is V4 : — =

screen . added




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Declaration page: User needs to enter details like TAN, section
code and estimate amount of income

With (TAN & Amount) - Deductor TAN{s) & amount both are available

@ Cici on ‘Add Row' to add more rows and click on ‘Remove Row” to Remove Rows

@ Chick on Edt to update the detals and dick on "Save’ to Save the updates

@ Click on "Save & Proceed” Button to procesd the Form detads

ﬂ' Masmum langth o aeter tha amount in smount column g 18 diget (e.g.. FTIIRISFETIIIISTFEID

Your detalls have been suicessfully saved

p—_— Success message will
be appear

Annexure-1 - Mo Deduction

[For the purgrose of tax deduction st source ]

— | (See Sections -19T194A1 540,154, 192154019404 [ 1 SIELISIN, 1520 154G, 194, 1SSLAISIBA £ 194LBC) =

Estmaned amount of

Reguested rate of

Tan deduwction and collection Account Tan deduction and collection e thon umder which tas ar i r r
&1 Mo Mo (TAN) Account Mume source s to be deducted e ‘u_gg? be recetved Dredrc tion
o Z2h LB @ (4]
1 AGRC10809T ENTRA
G 1o Basic Dalalls Eaun L L Add Row | R CRTL U S Save B Phocoesd

~ After save , Click on “Save &
Proceed” to proceed further.




Uploading mandatory documents:

o o file b at TRACES. Kindly upload password free Me Click here oo B
ere
/—m section 11or to browse vie uploaded m on Temﬁﬂmnilu?ﬂbt
12 declaration given on basic Verifuation Code™ files . P

details & will be mandatory to Gaplayed

Enter texl &8 o aBSWE IMsge ~

phaad & Fill Estimated Incemes Computation for wwhich F.Y certifrcate @ soughs™

; Uplassd & Fill computaton of sstimastss totsl incomes sy of the four Drevious yesr orecesng

1o the pravious yeor for which return of income has not been filed Browse §fikes Uposdeds  Tempiade

3. Uplosd regrtrationesemoton Certificate i case of certmin entibes cowerad undes section 11 o 12°= Browse Fikes Upblosdod

d. Upload registrab on/esempiton Certdicate i case of certan entibes cowered undes secton 135{4C) Browwse Files Uil tis em;b!e “?’E'ﬁ'—-‘\
f section 139(4C)
declaration given on

basic details & will be

i

5. Upload Adssssrment Srdoers f ssdessed, for the last four astesemant years
6. Upload recurn of scome for any of the fouwr previcus year has been filed @ paper form | Browse Fies Uploasded
7. upicad Detais of income clasmed to be exempt and not ncluded in the toted income == Browse Files Uplosded

Browse Files Uplosded




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Successful upload:

My Home View/ Verify Tax Credit

Request for Resolution

Downloads

Profile Statements/Forms

LTTUTRN

Upload File

Click on 'Browse' to select a file and th =il LA
not being larger than 5ME can be upla:

Sl

o Password protected file cannot be uplo

—"Remove Upload

S akberetn
4 remove the
~—__ uploadedfile

VENmnCation Loge™

Enter text as in above image *

it to each single file

Files Uploaded

26QC-Screen Shot JPG

L= e T T T L
am A B =

TR o T




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Computation of estimated income of financial year:

-
-

- Uplead B Fll oo 13

-

My Horme Views / Werily Tax Crodit
Aggregated TDS CnntEl.rﬂ.:

Reguest for Resolubiorn

- b, sl I ¢ B

@ ck on ‘Bross

not bang lerg-
Com putatice of bncome Details
1. Cross Becwipt’ Turmower (GRATO

@ Passeenrd prots 3 incorme from Salary

Income Loss from rouse Property
Income/Loss from Bulingss oF Profeision

trtomesLoss fromm Capetal Galng
I DTS PO DTN SOUFEES
Predur piive Income U/S 4440 L4404 L4sd
Tross Total inggme
D Lz Dedoctinn wis 50

= M0 MWW kB

« Upload & S0 Essl 17 Less Deduction w’s 107104

LAfrar Agpustrnant of BT Losses and Unabsorbes Depreciatian)
income chargeable 1o e ot gpecial rate under secuon 1114 1132 e

17 Ta=spis incorme (Afer Reoane ws 874 mcludimg Surcharge and Cesyl

Tax pavable

0 tha Dreavioul W
T4 Tax Pavabis w's 115J8

" T 15 Less MAT Credin wfs 11544

18 Sross Tax Payable

17 Less: Rebate w's S0

18 Acg: interest wis 2344 JI4B, 234C
12 Total tax Payabie-

e s et od

Lipiced Detais of
21 MNet Tax PavadieRefund

& Uniced ary ot

T Motes : (Masimum 500 charscters) =

———

20 Lesy - TOSTCE, Seif Agzessament Taw, Acwance Tax

Downiosds

Asrmcsia T

Z QCnDT —

_ mandatory to fill. Either

Login Deber OS5-MNow-2018. 0303 P

il S

=N
.-"_'_'_'_
; sFieldwilbe

Se®

W,\ positive or negative will

e O _bealh:rwed__ -

i —

— Numeric Values
will be allowed.

N

B
_— This Field will be 1
—_— i mandatory to fill.
T _\\\ Either positive or Zero 2
—walue will be allowed —

lese __—Tlick here to submit —
== details. Details saved

s successfully message will e
—~——_ __display ___—



ONLINE APPLICATION OF FORM 13 (SECTION 197)

‘Preview and Submit’

frowse Firlpiosded Templsis

Herovese Fdei Updoaded Tormplets
n case of ceain e UDes coversd under secnon 11 © b :

Browse F s

4 Lpicad meg et gremotes Cesdorie o case of ceman etETan to-eres ordes pectan L3S 40 Rerowses Fies Uphoaied

5 et Oergenn o preassed Fue ot B foor EEERETTETT o #ETY M v e F e AT b

& = T 2] Arowse F s b b

7. Upload Dernis oF nosere cliemed 1 B ExeTOT a0 Aot inslocded o TR TEIR SErE " Pl vrvenan F RE s

£ Liplsas pmy ther Sooumems = 2 Brinwes Firs Upilsaied

Auto populate as per \
- ' traces profile
| ] =

d to fill the place

Go o Basic Details Eachk Prgvegra & Sulbesi — i Click here to review
\ the: details of Form-13

{ § Click here 1o go to Click here to goto
basic details screen T previous screen




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Review of Form 13 details:

Form 13
[See rules 28 and 37G]

Application by a person for a certificate under sections 197 and /or 206C[9) of the Income-tax Act, 1961, for no deduction /cellection of tax or
wethan fcollection of tax at a lower rate

1 ! weredy, request that & certficate may be wsued to the person resg

th Incamasum me. The detadls are

neomek’sum, authoraing him not to deduct/deduct

D

Ernakulam

Mote: Junsdictsonal 4.0 will be assigned on the basis of State & Dustnct grven by taxpayer in Onginel application of Form-13

(i) Detaily of axmt mg habslity under Income-tayw ACt, 1961 and Wealkth-tax ACT, 1957




ONLINE APPLICATION OF FORM 13 (SECTION 197)

Form 13 details will appear:

(w1} Detasls of ensting habifty under Income-tax Act, 1561 and Wealth-tax Act, 1557:

Liability under the Income-tax Act, 1961 A t payable
Amount for which notice Amount payable as under the Wealth-tax
mm Amount payable lor sell | of demand under section deductor or collector Act, 1957(Y)
tax(®) assessment tax{T) 156 has been served but ﬂhhl:'t-‘ u:z.m due
) (e9) 3 e ? (6)
{4) i5)
2019-20 [+] [+] 0 o "]
[wn] Previous vear to which the payments relste. Z018-1%
{ww} Estrmated totel mncome of the prevous year refermed to m [va) SO0000
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(w0} Declaration for exemption under section 10, section 11 or section 12 for certain entities covered under Income Tax Rule 20A8
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ONLINE APPLICATION OF FORM 13 (SECTION 197)

Page for final submission:
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ONLINE APPLICATION OF FORM 13 (SECTION 197)

Validation pop up will appear for request submission:

- Declaration for exemption onder section 10, section 11 or section 12 for certain entities covered under Income Tax Rule Z8AB

It is heredy declared that the apobfant furmahes retum of Income &3 refermred 1o tulh sechon [4C) of section 139 of Income Tax Ao 1961
o Where retum of incoma for any of The four previcus yoar preceding to the previous yeor referned 1o n [vi) has not been hisd
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ONLINE APPLICATION OF FORM 13 (SECTION 197)

Click on DSC option if user wants to validate the request with
DSC:

Annexure - (No Deduction)

L Bar 154l 1 € ' 3 Tedl By

Tax deduction and collection Au.ouni - Tax deduction and coliection Section under which tax . I-M lwn‘l of income/sum Reguested rate of
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) @ (e 1] 4y 5
1 AGRC10809T CANARA BANK 193 10000 2
Do you want to validate the form regquest throughe
® DsC (1) ewerify (et Banking) (1)
Tax deduction ang e e gy (Reauested rate of
SL No Ne. T——__—— Usernead o dick ol Comscxion
« (_ "DSC(Digital Signature ) s
1 AGRECY “— Certificate)” option__— 11 2
1 do heceby decls to the best of my knowledge and bebed what s stated above B correct.compiete and truely stated. 1 declare thet the

tha total incorma of any other parson wnder Sections 50 to &F ~F thae Toacamavay S V1BEY T dovbas doslars thas wbas i
i making apalsatnn in My cCapssty & Princioal Officar of
1 & holdieg parmanent Sccount Aurrnbar

incomaeds’ sum referred to in thia form are Aot inchud
stated o this applcation i correct. | further declare
and [ am alio cormpetent to mate this spplicabon and

Date: Z-Nowv-2018
Fece: Ghexasbsd

Click here to
proceed further

. 1¥ you want to sdit the detads plesse click on back button B Wl redirect to PrEVIDLEE BOTSen

Back Sutwmit




ONLINE APPLICATION OF FORM 13 (SECTION 197)

After validating DSC, Click on ‘Submit’

(=) Declaration for exemption uwader section 10, section 11 or section 12 for cerlain entities ¢
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ONLINE APPLICATION OF FORM 13 (SECTION 197)

Request for Form 13 will be submitted successfully message will
display on screen:

&

rermiy Tt
Loty st ol g
Low mines Tas Dapartomwad

P IDS

TRACES

Cel ston Analyses and Correction Enabling Systen

My Home View/ Verify Tax Credit Request for Resolution Downloads Profile

Aggregated TDS Compliance Hel

Request for Form-13 has been submitted successfully for A.O Approval. Request number is 17907 . An e-mail and SMS has been sent for submission. You can
check status under Track Request for Form 13.

Track Request Form 13
e

" Clickhere totrack N
request status. . _t




TDS ON PRESUMPTIVE INCOME

» Suppose, X Co. of USA (not having valid PAN) earned equipment
rentals income from India which 1s falling under the presumptive
provision of section 44BB. As per section 44BB, 10 percent on the
amounts received/receivable by X Co shall be presumed to be business
income. The corporate tax rate for a foreign company is 40% plus
applicable surcharge and cess. Therefore, the effective rate at which the
resident payer has to deduct tax 1s 4% (being 40 percent of 10%
income offered to tax u/s 44BB)

» While filing TDS returns, tax was deductible and payable at the rate of
20% since X Co was not having a PAN. The TDS utility computes tax
deducted on the gross payments i.e., it gives a false conclusion that tax
has been deducted at less than 20% while in effect, tax was deducted at
40%. Due to this, disallowance u/s 40(i) would also get attracted. ‘




UNIQUE DOCUMENTATION IDENTIFICATION NUMBER (UDIN)

» The Institute of Chartered Accountants of India introduced the
concept of UDIN w.e.f. 01.02.2019

»UDIN is a 18 digit system generated number for every
document/certificate attested by a whole time practising CA having
COP

» It is to be generated at the time of signing the certificate (manual as
well as digital). However, the same can be generated within 15 days of
the signing of the same

» No document is required to be uploaded to generate UDIN

» UDIN is not required for certified true copies

mentioning the reason in narration. There i1s no time limit for allowin
revocation

» UDIN once generated cannot be edited. It may be revoked by I




UNIQUE DOCUMENTATION IDENTIFICATION NUMBER (UDIN)

» UDIN is not required in the following:

* Auditor’s opinion/ reports issued by the practising CA under any
stature w.r.t. any entity or any person

* Valuation reports

* Quarterly review reports

* Limited review report

* Information systems audit

* Forensic audit

e Revenue/ credit/ stock audit

* Borrower monitoring assignments

e Concurrent/ internal audit and like

* Any report of what so ever nature issued including TPSR, Viability,
study report, diligence report, DD report, management report etc




UNIQUE DOCUMENTATION IDENTIFICATION NUMBER (UDIN)

» Procedure to generate UDIN:

Step 1: Go to udin.icai.org, login by entering Username and Password.

Step 2: Click “"Generate UDIN" from the menu bar.

Please 5elect Document type from the drop down menu.

Enter Date of Signing Document i.e. the date of signing/ certifying the document.

Then Enter 2 Financial Figures i.e. any Financial Figures from the document such as Turnover/Net Worth etc.
Then Enter the Description of the Figure i.e. Turnover/ Net Warth etc. to be filled in 10 to 50 characters.

Two Financial Figures are mandatory out of 3 (three) given fields. In case, there is no Financial Figure in the Certificate, Zero (0) is to be
mentioned in Financial Figure and in its Particulars mention "There is no Financial Figure in Certificate”.

Then please Select Document Description and enter the description/ details about the Certificate in 15 to 50 characters.
Then Click the button “Send OTP".
After this an OTP will be received on Registered Mobile and Email of the Member.

Then Enter OTP as received and click "Preview”. In Preview details entered for generating the UDIN will be displayed. If there is any
change/error in the content, click “Back” button, or else, click "Submit”.

Thereafter, 18 Digit UDIN will be generated and that UDIN can be used for mentioning on the Certificate for which it has been generated
either by printing (watermarked) the same or by handwritten or printed. If it is being handwritten or printed, it can be mentioned after
Signatures and Membership Number of the Member.



INTERNATIONAL TAXATION -
RECENT DEVELOPMENTS AND
UPDATES




SIGNIFICANT ECONOMIC
PRESENCE (‘SEP’)




SIGNIFICANT ECONOMIC PRESENCE

»The concept of SEP was introduced in the Income Tax
Act, 1961 from April 015 2018 i.e., A.Y. 2019-20 to tax
income of non-residents arising from transactions
relating to goods, services or property in India,
including allowing download of data or software or
carrying on business activities in India through digital
means.

»The Finance Act, 2018 expanded the meaning of
“business connection in India” by including SEP as a
manner of forming a business connection (applicable

from 1st April, 2019).




SIGNIFICANT ECONOMIC PRESENCE

»1t provides that the income earned by a non-resident
through a business connection in India 1s deemed to
accrue and arise in India, and is therefore subject to tax
in India.

»“Business connection” is a concept under Indian tax
law that is similar to PE (though wider in scope).




Text of the provision relating to SEP- Explanation 2A to section 9(i)(1)
For the removal of doubts, it is hereby clarified that the significant economic
presence of a non-resident in India shall constitute “business connection” in
India and “significant economic presence” for this purpose, shall mean—

(a) transaction in respect of any goods, services or property carried out by a
non-resident in India including provision of download of data or software in
India, if the aggregate of payments arising from such transaction or
transactions during the previous year exceeds such amount as may be
prescribed; or

(b) systematic and continuous soliciting of business activities or engaging in
interaction with such number of users as may be prescribed, in India through
digital means:

Provided that the transactions or activities shall constitute significant economic
presence in India, whether or not,—

(1) the agreement for such transactions or activities is entered in India; or
(i1) the non-resident has a residence or place of business in India; or
(i) the non-resident renders services in India:”




SIGNIFICANT ECONOMIC PRESENCE

» Therefore, if a non-resident has SEP in India, the same would
amount to a business connection in India and accordingly,
such income earned from or through the SEP would be
taxable in India.

» SEP is said to be established if a non-resident:

* undertakes transactions concerning any goods, services ofr
property, including provision of download of data or
software in India, above specitied threshold,

OR

* through digital means, systematically and continuously
solicits business or interacts with users greater than a
specified threshold.




CBDT’S PAPER ON PROFIT
ATTRIBUTION TO ‘PE’




PROFIT ATTRIBUTION TO PE

»On 18th April, 2019 the Central Board of Direct Taxes
(CBDT) released a Public Consultation Paper on
Attribution of Profits to Permanent Establishments
(PE), calling for comments on the amendment to the
rules under the Income-tax Act, 1961 (ITA) for
attributing profits to PEs of Non-Residents in India.

»The paper seeks to address the uncertainty and
unpredictability resulting from present PE attribution
rules (Rule 10 ot Income Tax Rules, 1962) which gives
wide powers to tax officers without providing specific
guidance.




PROFIT ATTRIBUTION TO PE

»India has already rejected OECD’ “pure supply side”
approach to attribution based on Functions, Assets and
Risk (FAR) analysis since this approach is detrimental to
the interest of countries that are net exporters of capital
and technology, especially the developing economies like
India, which are primarily importers of capital and
technology.

»India’s suggested approach is based on the premise that
business profits are generated by both demand side
factors and supply side factors and every jurisdiction that
contributes to demand as well as one that contributes to
the production and supply have a right to tax such profits. ‘




PROFIT ATTRIBUTION TO PE

»The Paper proposes the adoption of a “mixed” ot
“balanced” approach to profit attribution which gives
due weightage to sales (i.e. demand function) and to
FAR factors (supply side) — a three-factor approach

based on sales, assets, and employees.

»Since India has recently introduced the concept of
business connection through Significant Economic
Presence (SEP) and the same 1s likely to become a
mainstay in tax treaties and laws across the globe, the
Paper recommends a four-factor approach in case of
PE created through SEP based on sales, assets,
employees and users.




PROFIT ATTRIBUTION TO PE

»The Paper provides that “profits from India operations”
will be determined be the revenue from India multiplied
by the global operational profit margin. However, to
protect India’s interest, the “total profits from India
operations” shall be a minimum of 2% of revenue from
India, relevant for scenarios where global operations
overall have low margins or are loss making.




PROPOSED WEIGHTS FOR EACH FACTOR FOR
PROFIT ATTRIBUTION

PE or

Weight of Factors

Busi User | Demand Supply Side
usiness Role )
Connection S No. of Wages| Assets e
(Sales) | employees
Without -
1/3 1/6 1/6 1/3 _
— / / / /
Through |Low/Med | 309, 15% 15% | 30% 10%
SEP -
Hig 30% 12.5% [12.5% | 25%

20% '



UN’S DRAFT GUIDANACE
ON FINANCIAL
TRANSACTIONS (FT)




DRAFT GUIDANCE ON FT

> The draft discusses the importance of corporate financing
decisions within multinational groups (non-financial) and how
those decisions could lead to tax base erosion.

» The Report focusses on a Three Step approach for the assessment
of the ALP of an intra-group FT essentially, follows the same
approach that applies for other intercompany transactions:-

1. Analysis of the economically significant characteristics;
2. Accurate delineation of the entire transaction undertaken;
3. Selection of the most appropriate transfer pricing method; and

4. Application of the method




DRAFT GUIDANCE ON FT

» The draft discusses the importance of corporate financing
decisions within multinational groups (non-financial) and
how those decisions could lead to tax base erosion.

> The draft identifies four steps to determine the arm’s length
nature of intra- group loans:

1. Analysis of the economically significant characteristics;
2. Accurate delineation of the entire transaction undertaken;

3.Selection of the most appropriate transter pricing

method;
4. Application of the method ‘




DRAFT GUIDANCE ON FT

Analysis of economically significant characteristics:

» Contractual Terms: Unlike financial transactions with untelated
parties, the contractual arrangements between AEs of an MNE
may be much less explicit. In such case, certain aspects are to be

considered such as:

* Interest to be paid for obtaining the financing

* Repayment obligations and consequences on failure to repay
* Tenure for which financing is provided

* Security- collateral, guarantee or unsecured

* Currency in which loan is denominated

* Convertibility of the funding




DRAFT GUIDANCE ON FT

Analysis of economically significant characteristics (contd.):

» Functional Analysis:
* Purpose of the financial transaction
* Whether funding can be obtained from other sources
* Credit and other risk of the lender

* Regulatory body who monitors compliance with terms of
financing agreement

e [ntended/actual use of funds

The above analysis should consider “how those functions relate to the wider
generation of value by the MNE Group to which the parties belong, the
circumstances surrounding the transaction, and industry practices”




DRAFT GUIDANCE ON FT

Analysis of economically significant characteristics (contd.):

» Characteristics of financial products ot services

> Economic circumstances:

* Currency of the financial transaction

* Geographic jurisdictions of the parties

* Specific business sector/industry in which parties operate
* Timing of the transaction

* Macro-economic trends

» Business Strategies




DRAFT GUIDANCE ON FT

Accurate delineation of the transaction

» The characteristics of the specific financial transactions (ot
financial services) under review are clearly defined and supported
by the conduct of the parties and other facts.

» Bven though the interest rate is at an arm’s length rate, whether a
prima facie loan can be instead regarded as contribution to capital.

Application and selection of the most appropriate transfer
pricing method:

» Consider creditworthiness and credit rating (standalone or group
rating) of the AEs and creditworthiness of the financial
instrument

» CUP (internal or external comparable) is most commonly used
method




BEPS — ‘PROGRAMME OF
WORK”’




PROGRAMME OF WORK

» To resolve the tax challenges arising from digitalization, the Inclusive
Framework on BEPS releases 44-pager 'Programme of Work' to
develop a consensus-based long-term solution by the end of 2020

» The proposals ate grouped into two pillars which could form the
basis for consensus:

* Pillar One focuses on the allocation of taxing rights, and seeks to
undertake a coherent and concurrent review of the profit
allocation and nexus rules;

* Pillar Two focuses on the remaining BEPS issues and seeks to
develop rules that would provide jurisdictions with a right to “tax
back™ where other jurisdictions have not exercised their primary
taxing rights or the payment is otherwise subject to low levels o'

effective taxation




PROGRAMME OF WORK

» The paper is divided into five chapters:
* Chapter One — Introduction

* Chapter II - Allocation of taxing rights, resolution of different technical
issues and undertake a coherent and concurrent revision of the profit
allocation and nexus rules.

* Chapter IIT - Remaining BEPS 1ssues (Pillar Two), and global anti-base
erosion (GloBE) proposal, provide jurisdictions with a right to “tax
back” where other jurisdictions have not exercised their primary taxing
rights or the payment 1s otherwise subject to low levels of effective
taxation

* Chapter IV — Impact assessment and economic analysis of the proposals

* Chapter V - Organization of the work to deliver the Programme o
Work and next steps




CASE SIGNIFICANT LAWS




AVAILABILITY OF FOREIGN
TAX CREDIT (FTC) TO RNOR




FTC TO RNOR

» Facts of the case:

* Assessee, an individual, having residential status of ‘not ordinarily
resident in India’ stayed in India for 224 days for AY 2011-12. He
declared salary income for the proportionate period for which he
was employed with the USA employer.

* During the course of assessment proceedings, the AO observed
that assessee claimed pro rata tax credit of the federal and state
taxes paid in USA (taxes in USA are levied at two levels- federal
and state)

* AO took a view that since Indo-USA treaty allows credit of
federal taxes paid, assessee was only entitled to proportionate
credit of federal taxes paid in United States of America against
the Indian income tax liability. Upon further appeal, CIT(A) also

rejected the assessee’s claim




FTC TO RNOR

» The ITAT was posed with two questions for adjudication:

1. Whether assessee is eligible to claim relief u/s 91 of the

Income Tax Act, 1961 for the federal and state income tax
paid in USA;

2. Whether assessee who is an RNOR is eligible to claim
relief u/s 91 of the Act




FTC TO RNOR
» Observations of the ITAT:

* that the provisions of a tax treaty, based on which tax credits are
said to be inadmissible, cannot be pressed into service to decline
a benefit to the assessee which i1s otherwise available to him,
even in the absence of such a tax treaty, under the provisions of
the Income Tax Act;

* Circular 621 dated 19-12-1991 issued by CBDT observes that:
“Since the tax treaties are intended to grant relief and not put residents of
a Contracting State at a disadvantage vis-a-vis other taxpayers, section 90
of the Income-tax Act has been amended to clarify any beneficial provision
in the law will not be denied to a resident of a contracting country merely
because corresponding provision in a tax treaty is less beneficial”




FTC TO RNOR

» Observations of the I'TAT (contd.)

* Section 90(2) makes it clear that the provisions of Act shall
apply only to the extent they are more beneficial to the taxpayer.
This means that treaty override is only restricted to the extent it
is beneficial to a taxpayer

* Section 91 does not discriminate with federal and state taxes and
in etfect provides for both these types of income taxes to be
taken into account for the purpose of tax credits against Indian
income tax liability

* Provisions of section 91(1) and 91(2) deals with the person who
is a “restdent” in India.




FTC TO RNOR

» Observations of the I'TAT (contd.)

* Section 6 provides that for qualification of the persons who are
residents in India. The provisions of section 6(6) carves out
anther category of persons in ‘residents’ who are said to be ‘non
ordinarily resident’ in India. The category is also called a
“resident but not ordinarily resident” in India. Therefore
persons who are “resident but not ordinarily resident” in India

are forming larger group of the persons who are “resident” in
India.




FTC TO RNOR

» In view of the aforesaid observations, the ITAT held that:

1.

The assessee 1s entitled for tax credit of federal as well as state
taxes paid by him u/s 91(1) of the Act;

The contention of the Revenue that benefit of section 91 (1) of

the Act does not apply to a person who is not ordinarily resident
in India stands rejected.




INDOSTAR CAPITAL vs. ACIT




INDOSTAR CAPITAL vs. ACIT

» Facts of the case:

* Indostar Capital (M Co.) was incorporated as a private limited company in
Mauritius. It held a Category 1 Global Business License to act as an

investment holding company. M Co. was also issued a tax residency certificate
(TRC) by the Mauritius Revenue Authority.

* M Co. was formed to promote an Indian non-banking financial company
called Indostar Capital Finance Limited (I Co.) and M Co.'s entire share
investment in I Co. had been made prior to 01-04-2017. M Co. sought to sell
1.85 crore shares of I Co. through an IPO for a total consideration of Rs.
1058.68 crores.

* It applied to the ACIT for the grant of a nil withholding certificate under
Section 197 of the Act. It contended that in absence of any tax liability in
India, deduction of tax at source would not be permissible and therefore, the
certificate as required may be granted. In the application, M Co. placed before
the ACIT its corporate structure, the source of funds for acquisition of the
shares and several documents including a copy of its TRC.




CORPORATE STRUCTURE
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INDOSTAR CAPITAL vs. ACIT
» ACIT’s order:

* The ACIT, after carrying out a detailed inquiry, rejected M Co.s
application on the basis that:

1. The company has not undertaken any business transaction or
commercial activities,

2. It did not maintain an establishment or incur any administrative
expenses in Mauritius

3. It was a majority shareholder in I Co. The ACIT questioned the
genuineness of the transaction and contended that the entire
structure was crested with the purpose of avoiding taxes.




INDOSTAR CAPITAL vs. ACIT

» Bombay HC’s ruling:

* The HC held that certificate under Section 197 of the Act provides
immunity to the payer but does not decide the taxability of the
receipts in the hands of the payee.

* Placing reliance on Supreme Court’s rulings in the case of GE India
(mere remittances to nonresident does not give rise to the duty to
deduct tax at source under Section 195) and Vodafone, it observed
that question of deducting tax at source arises only if the income is
taxable in the hands of the payee

* Circular 789 of 2000 states that wherever a TRC is 1ssued by the
Mauritian authorities, such TRC will constitute sufficient evidence
for accepting the status of residence as well as beneficial ownership
for applying the treaty




INDOSTAR CAPITAL vs. ACIT

» Bombay HC’s ruling:

* As per the provisions of the Indo- Mauritius treaty, the gain
arising the sale of shares acquired on or before 31.3.2017, in a
company which is resident of India, could not be taxed in
Indian territory

* The mere fact that M Co had not transacted any other
business 1s not conclusive to prove that the transaction is

bogus.

* Therefore, the HC quashed the order passed under Section
197 of the Act and directed that the tax already deducted by
the payer had to be released in favour of Indostar along with
the applicable interest.
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